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ORDER

Satheesachandran, Member (J):

The applicant, viz. Havildar (MP) Bopaiah, a serving
Defence personnel, has filed this application under Section 14 of
the Armed Forces Tribunal Act, 2007 (for short 'the Act') to set
aside Annexure A7 order rejecting his non-statutory complaint
and to expunge the grading 'average' given to him in his Annual
Confidential Report (ACR) for the year 2010. He has also
sought for an order directing the respondents to promote him
with retrospective effect to the rank of Naib Subedar from the
date when his junior was promoted and to provide him all

consequential benefits of such promotion.

2. The applicant enrolled in the Indian Army on 31.1.1990
is presently serving with the 31 Armd Division Provost Unit in the
rank of Havildar to which he was promoted on 1.5.2006. He was
considered for promotion to the rank of Naib Subedar but was

declared unfit due to lack of ACR criteria. A junior to him was
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promoted to the rank of Naib Subedar on 1.5.2014 superseding
him. The applicant after collecting information invoking the
provisions of the R.T.I. Act why a junior to him was promoted
superseding him and being informed that he was not meeting
the ACR criteria, filed a non-statutory complaint (Annexure A5)
which, however, was turned down vide Annexure A7 order.
The rating given to him as average for the year 2010, which
played a vital role in non-considering him for promotion to the
rank of Naib Subedar, was not communicated to him and he
was not provided an opportunity to expunge that grading and to
seek a higher grading, is his case for expunging the average
grading given for the above year and for re-consideration of
his promotion to the post of Naib Subedar. Had he been
informed of the rating given as average which had an adverse
impact on his promotion chance he could have made a
representation in time and the non-communication of such
adverse entry in his ACR amounts to flouting of the mandatory
requirement of communication of adverse report in Para 44 of

the Army Order 1 of 2002, is the crux of his case to seek the
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reliefs canvassed in the O.A.

3. The respondents have filed a reply statement
contending that the application is devoid of any merit and since
he lacked ACR criteria he was unfit to be promoted. Specifying
the ACR profile of the applicant since 2009, which included an
average grading of the applicant for the year 2010, it is
contended that as per the norms fixed for the promotion last five
ACR reports have to be considered and atleast three reports
among them should be 'above average' and the remaining two
reports should not be less than ‘'high average'. The applicant
who was graded average in his ACR for the year 2010 was
therefore found to be unfit for promotion when his case for
promotion to the rank of Naib Subeder was considered on
14.7.2014 by the Board. The applicant had been awarded severe
reprimand under Section 63 of the Army Act (Violation of good
Order and Military Discipline) on 13™ January 2000, severe
reprimand (Violation of Good Order and Military Discipline) on

23 July 2002 and again severe reprimand under Section 48 of
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the Army Act on 17" April 2010 for non adhering of military
discipline, is the case of the respondents pointing out that
average grading given in 2010 related to the period where he
suffered punishment of severe reprimand. The performance of
the applicant during the year 2010 was not satisfactory and he
was also awarded a punishment under Section 48 of the Army
Act (intoxication). Based on his overall performance he was
graded 'average' in his ACR for the year 2010, according to the
respondents. Officers initiating/reviewing his ACR for the year
2010 had graded him average assessing his overall performance.
The applicant had been awarded two red ink and one black ink
entries in his service. Qualification Regulation criteria laid down
policies in various orders, Discipline, Annual Confidential Report,
age and Medical category etc. are important aspects to be
reckoned in deciding the eligibility of a Non Commissioned
Officer to become a Naib Subedar, and, viewed in that angle, the
applicant, who had been given average grading for the year
2010, which formed part of the last five ACR reports to be

considered for promotion, was ineligible for promotion to the
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rank of Junior Commissioned Officer along with his batch mates.
Promotion given to his junior who was found fit in accordance
with the norms fixed for promotion is unassailable. Junior
Commissioned Officers should hold exemplary characters and
reputation and they should be guiding agents to their juniors
and no exemption or dilation to the reputation should be made
by bringing a low profile and indisciplined member among them,
contends the respondents to justify the rejection of the non-
statutory complaint of the applicant questioning the rejection of
his promotion on the basis of the ACR grading. The respondents
contending that the O.A. is devoid of merit seeks for its

dismissal.

4. We heard learned counsel for the applicant,
Shri.V.K.Sathyanathan and the learned Senior Panel Counsel

Shri.S.Krishnamoorthy, who appeared for the respondents.

5. Learned counsel for the applicant Shri.V.K. Sathyanathan

contending that the applicant is a hard working and loyal person
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and always amenable to military discipline submitted that ACR for
the year 2010 of the applicant played a decisive role in non-
considering him for the rank of Naib Subedar. Non-
communication of the grading given to him as average in the ACR
of 2010 which, according to the counsel, denied promotion to the
applicant is violative of Para 44 of Army Order 1 of 2002,
mandating that average grading given affecting promotion
required to be communicated to the affected individual. So much
so when average grading given which had an adverse impact on
his chance for promotion was not communicated and he was
deprived of an opportunity to submit a representation for
expunging that grading, that ACR should not have been acted
upon, and, he should have been considered for promotion
ignoring the defective ACR, contends the counsel. Learned
counsel relied on the Order dated 4.5.2011 in T.A.No.297 of 2010
rendered by the Principal Bench of the Armed Forces Tribunal to
contend that ignoring the ACR grading given to him for the year
2010 his fitness to be promoted to Naib Subedar with effect from

the date on which his junior was promoted has to be ordered by
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this Tribunal allowing the O.A.

6. The learned Senior Panel Counsel Shri.S.Krishnamoorthy
stressing upon that the eligibility for promotion has to be
considered on the overall performance of the personnel and the
applicant who had suffered a punishment of severe reprimand
for intoxication in 2010, the assessment year in which he was
given grading of average, has raked up the issue of non-
communication of the grading given without merit to impeach the
rejection of promotion to him. The rating of average given is not
an adverse remark and it does not come within the category of
weak points/ adverse remark/advisory remark to be
communicated to the ratee as covered under Para 42 of the Army
Order 1 of 2002/MP, is the submission of the Senior Panel
Counsel to contend that there is no mandatory requirement as
such to communicate an average grading in the ACR to the ratee.
Though Para 44 of the Order states that “since average grading
adversely affects promotion prospects of JCO/NCO it will be

communicated”, that has to be taken as advisory and not
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mandatory to be insisted upon where a specific provision as
under Para 42 spells out what adverse remarks/weak points are
to be communicated to the ratee, according to the counsel. No
prejudice was caused to the applicant by non-communication
when he had seen the ACR and signed it and thereby realising
the grading given to him as well for the year 2010, is the further
submission of the counsel to contend that the challenge raised
over the average grading given and its non-communication to
impeach the rejection of his promotion is without any merit. At
any rate, the grading average given to the applicant for the year
2010 would have no impact over his chances of promotion since
even if a higher grading had been given for the year he still
lacked the qualification fixed upon the ratings given in the ACRs
for the previous five years to the selection, to claim eligibility for
promotion, as per the norms fixed under the Army Order thereof,
is the further submission of the learned Senior Panel Counsel to
contend that the challenge against Annexure A7 over rejecting
his statutory complaint and denial of promotion to him is without

merit, and the O.A. is only to be dismissed.
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7. Essentially the challenge against Annexure A7 order and
the denial of promotion to the applicant is founded upon non-
communication of the grading average given to the applicant for
the year 2010 covering the period of five years reckoned for
considering the ACR ratings for promotion. We do not find much
substance in the submission canvassed by the learned Senior
Panel Counsel that Para 42 of Army Order 1 of 2001/MP does not
direct for communication of the grading of the average to the
ratee. Of course, Para 42 directs for communication of only
weak points/adverse remarks/advisory remarks and low

average/below average to the ratee. Para 42 reads thus:

“Communication of weak points/adverse
remarks/advisory remarks and “Low
Average/Below Average” assessment to the Ratee

42. The following aspects, whether endorsed in the pen
picture, figurative assessment or overall grading, will be
communicated to the Ratee by the 10 —

(@) Weak points.

(b) Adverse remarks.
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(c) Advisory remarks.

(d) “Low Average” or “Below Average” assessment
whether in figurative assessment or overall
grading.”

But we have to take note that the grading of average given to a
ratee has a direct impact over the eligibility of the ratee to get
promotion. Where the norms for promotion demand grading
over and above 'average' definitely assessment of the applicant
as 'average' will adversely affect his promotion prospectus. This
is abundantly made clear by Para 44 of the above Army Order,
which spells out that since grading 'average' will adversely affect
the promotion prospectus of the ratee, it has to be

communicated to him. Para 44 of the Army Order reads thus:

“Communication of “Average” Grading

44. “Average” assessment in any personal quality or
demonstrated performance or in overall grading is not
an adverse grading, thus, needs no justification in the
pen picture. However,  since “Average” grading

adversely affects promotion prospects of a JCO/NCO
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including grant of honorary commission/rank, it will be
communicated. However, where a Ratee has though
been graded “Average” but “Not Recommended” for
promotion, the same will be justified in the pen picture
by the Reporting Officer(s) and the grading including

pen picture will be communicated to the Ratee.”

Non-communication of the grading average to the ratee, the
applicant, which is not under challenge, cannot be brushed aside
as of no consequence where such rating given has a direct
impact over his promotion prospects. Where the grading given
in the ACR has an adverse impact over the promotion prospects
of the ratee, natural justice demands, irrespective of any rule,
communication of such grading to him to enable him to improve
his work and conduct and also to explain the circumstances
leading to such rating. Extending such an opportunity to the
ratee is not an empty formality and it serves a two fold purpose
viz. providing an opportunity to the ratee a right of hearing to
offer his explanation and the superior authority to consider the

explanation offered by him and then determine whether the
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adverse remark is justified. The Apex Court in Union of India

and ors. v. E.G. Nambudiri (1991) 3 SCC 38 has held thus:

“Entries made in the character roll and
confidential record of a government servant are
confidential and those do not by themselves affect
any right of the government servant, but those entries
assume importance and play vital role in the matter
relating to confirmation, crossing of efficiency bar,
promotion and retention in service. Once an adverse
report is recorded, the principles of natural justice
require the reporting authority to communicate the
same to the government servant to enable him to
improve his work and conduct and also to explain the
circumstances  leading to the report. Such an
opportunity is not an empty formality, its object,
partially, being to enable the superior authorities to
decide on a consideration of the explanation offered
by the person concerned, whether the adverse report
is justified. The superior authority competent to decide
the representation is required to consider the
explanation offered by the government servant before
taking a decision in the matter. Any adverse report
which is not communicated to the government servant,

or if he is denied the opportunity of making
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representation to the superior authority, cannot be

considered against him......"

In the light of the judicial pronouncement as above and also
having regard to the directions given in Para 44 of the Army
Order referred to above, we find that non-communication of the
grading average given to the applicant for the year 2010, which
has a direct impact over his promotion prospects, was not at all
justified. We notice that a similar view has been taken by the
Armed Forces Tribunal, Principal Bench, New Delhi in T.A.No. 297
of 2010, the order in which was relied by counsel for the
applicant over the non-communication of a grading given in the

ACR to the ratee, which affected his promotion chances.

8. Under the norms fixed for promotion to the rank of
Naib Subedar in Annexure R2 it has been stated that the last five
ACR reports before selection are to be considered and out of
such reports, three of them should be 'above average' and the
remaining two should be not less than 'high average'. Para 6 (a)

and (b) of Annexure R2 reads thus:
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6. For Promotion to the rank of Nb Ris/Nb Sub

(@) Only last five reports will be considered, out of

which minimum three reports must be in the rank of Hav

and in case of shortfall rest may be in the rank of Nk.

(b) At least three out of last five

reports should be

'Above Average' with a minimum of two in the rank of

Dfr/Hav and remaining should be not less than 'High

[ /4

Average'.

9. The respondents have produced before us the ACRs of

the applicant for five years period before the selection for

promotion i.e. 2010 to 2014. The Annual Confidential Report

(ACR) profile of the applicant for the above period is given as a

table in paragraph 2 of the reply statement, which is thus:

Ser |Year |Graded by Overall Grading Unit
No. |  |-===—mmmmmmmeeee
IO RO

(a) |2009 8 8  |8(Above average)  |CMP Centre and School

(b) 12010 |4 4 4 (Average) 19 Inf Div Pro Unit

(c) |2011 |8 7 7 (Above average) 19 Inf Div Pro Unit

(d) 2012 |8 8 8 (Above average) PH& HP (1) Sub Area Pro
Unit

(e) 12013 |8 8 8 (Above average) PH& HP (1) Sub Area Pro
Unit

(f) 12014 |8 8 8 (Above average) 31 Armd Div Pro Unit



0O.A.No. 61 of 2015
- 16 :-

10. When that be the position, we find that the grading of
the applicant given for the year 2010 cannot be reckoned for the
purpose of considering his eligibility for promotion. Grading given
for the year 2010 has to be ignored where the applicant was
not communicated the adverse entry made in his ACR and
further denied of an opportunity to prefer an explanation why it
should not be expunged and not to adversely affect his

promotional prospects.

11. We are told by the counsel for the applicant that
since he has not been given promotion he is due to retire from
service on 31% of this month on completion of his term in the
rank of Havildar. At this point of time, though we have come to
the conclusion that the claim of promotion denied to the
applicant taking into consideration the grading of average for the
year 2010 was not proper, no direction can be issued for his

continuance in service.
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12. We direct the respondents to reconsider the eligibility
of the applicant for promotion ignoring the grading of average
given to him in 2010. Expunging the grading given in 2010 his
eligibility for promotion has to be considered with respect to the
remaining four ACRs for the relevant period and such other
norms under the Army Order applicable thereto. In case he
satisfies the eligibility criteria at par or above his junior viz.
Anilkumar Gupta No.7776820N, who had been promoted, then,
the applicant also should be granted promotion from the date
when his junior was promoted and provided with monetary
benefits thereto. The applicant even if he has been
discharged/released on completion of the term, in the event of
promotion being granted to him, has to be reinstated in service
with all service benefits. We make it clear that if he fails to
satisfy the criteria fixed subject to what is stated above for
promotion, then, his discharge on completion of term in the

present rank shall be treated as final.
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13. The Original Application is allowed as indicated above
with direction to the respondents to complete the exercise over
the claim for promotion of the applicant within a period of three

months from the date of receipt of a copy of this Order.

14. There will be no order as to costs.

15. Issue free copy of this order to both sides.

Sd/- Sd/-
VICE ADMIRAL M.P. MURALIDHARAN, JUSTICE S.S.SATHEESACHANDRAN,
MEMBER (A) MEMBER (J)
tm.
[True opy/

Prl. Private Secretary



